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(i) 


STATEMENT OF THE QUESTIONS PRESENTED 


The question is whether Section 905 of Title 33 of the United 
States Code (The Longshoremen's and Harbor Workers' 
Compensation Act) - the 'Exclusiveness of Remedy" provision 
section, is a bar. to an independent action on the part of a wife 
for injuries and damages suffered by her and caused by her 
husband's employer's negligence, where the husband injured 
on the job, was never offered or received the compensation 
benefits provided for his protection under the Act. 


The question is whether a wife is barred from filing an 
independent suit against her husband's employer to recover 
for damages and injuries suffered by her personally, if ina 
prior suit, she joined in the release when the case was 
settled, but where she was not a party to the suit as a 
plaintiff or otherwise. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


| 


No. 14,365 


MARIE HILTON, | 
Appellant, 
v. | 


FIFTEEN HUNDRED MASS. AVENUE, INCORPORATED, 
Appellee. 


| 
| 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


THE JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Secs. 1291 and 
1292 of Title 28, U.S. Code - and the United States District Court for 
the District of Columbia had jurisdiction of the cause of action under 
Title 11, Sec. 306, D.C. Code, 1951 ed. (as amended) to hear and act 
on the action brought by Marie Hilton, wife of Alexander Hilton, 
against the corporation known as Fifteen Hundred Massachusetts 
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Avenue, Inc. for damages and injuries caused to her through the acts of 


her husband's employer, the said defendant corporation, the damages 
and injuries included loss of consortium along with the other complaints 
noted in the action C.A. 1573-55. 


The District Court, on motion of the defendant, on Dec. 10, 1957, 
dismissed the complaint, after defendant first filed a motion to dismiss 
under Rule 12 (b) (6) of the FRCP and in the alternative asked for a 
summary judgment under Rule 56 of the FRCP, with points and author- 
ities attached. 


Plaintiff opposed this action with sufficient points and proper 
authorities indicating that the cause of action was good and should be 
heard by a jury as prayed for. 


The motions judge ruled in favor of the defendant and within the 
statutory period plaintiff appealed. 


STATEMENT OF THE CASE 


Marie Hilton, wife of Alexander Hilton, sued her husband's em- 

' ployer, Fifteen Hundred Massachusetts Avenue, Inc. in C.A. 1573-55 
claiming that because the employer of Alexander Hilton failed to provide 
a safe place of employment causing him severe and permanent injuries, 
she, in turn suffered severe and permanent injuries in the form of loss 

- of consortium, loss of companionship, impotency of her husband as well 
as monetary damages for the pain and suffering inflicted upon her, all 
through the negligence of the defendant, as well as damages for causing 
her to lose her job, to become more ill and have her injuries aggravated. 
because of being forced to return to work sooner than she was supposed 
to after the birth of her third child, said birth just preceding the acci- 
dent that befell her husband which started the cycle of events relating 

to her injuries and damages, and always claiming that everything that 
happened to her was the fault of her husband's employer in failing to 
provide that safe place of employment for him and not taking the proper 
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precautions and setting up the proper safeguards which, if they had 
been in effect, would never have started the chain of events that 
followed. | 


In a prior case, C.A. 5240-53, Alexander Hilton sued Fred M. 
Kissinger, a third party, for the injuries he sustained in the accident 
caused by events, not settled even to this day as to whose fault it 
actually was, after Alexander Hilton was ignored in his requests to his 
employer for assistance in the form of payments for hospital and 
doctor bills, the employer insisting first that he make his election 
under the D. C. Workmen's Compensation Act, before they would do 
anything. Alexander Hilton advised the compensation commission that 
he was going to take action against the third party instead of electing 
to take compensation, and did. 


Before the case came to trial, the third party, = and Mr. 
Hilton agreed to settle the case. Mrs. Hilton was not a party to the 
suit. However, she signed a release as to Mr. Kissinger upon the 
request of the defendant in that case, although she was not a plaintiff 
therein. 


Some time later, but well within the statutory aa Mrs. Hilton 
filed the suit upon which this appeal is based. (App.1 ) 


The entire defense, as seen by the appellant, was based on this 
Court's ruling in the Smithers and Co.., Inc. v. Franciska T. Coles, 
case No. 12,804, decided February 21, 1957, which, in effect, upset this 
Court's previous ruling in Hittafer v. Argonne, 87 App. D.C. 57, 183 F. 


2d 811, cert. denied 340 U.S. 852 (1950). | 
Although plaintiff pointed out, at the proper time, to the lower 
Court, that her position was unlike either of the plaintiffs in the 


Smithers or Hitaffer case, the Court below refused to allow the case 
to be heard on its merits and by a jury, and dismissed the complaint. 


Thereupon this appeal was taken. 
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STATUTES INVOLVED 


Title 33, United States Code Annotated: 


Sec. 901. Short title. This chapter may be cited as ''Longshore- 
men's and Harbor Workers' Compensation Act." (Mar. 4, 1927, c. 509, 
sec. 1, 44 Stat. 1424.) 


* e * * 


Sec. 902. Definitions. When used in this chapter — 

* * x * 

(12) "Compensation" means the money allowance payable 
to an employee or to his dependents as provided for in this 
chapter, and includes funeral benefits provided therein. 

* ak * 

(14) "Child" shall include a posthumous child, a child 
legally adopted prior tothe injury of the employee, a child in 
relation to whom the deceased employee stood in loco parentis 
for at least one year prior to the time of injury, and a step- 
child or acknowledged illegitimate child dependent upon the 
deceased, but does not include married children unless wholly 
dependent on him. "Grandchild"' means a child as above de- 
fined of a child as above defined. "Brother" and "sister" in- 
cludes stepbrothers and stepsisters, half brothers and half 
sisters, and brothers and sisters by adoption, but does not 
include married brothers nor married sisters unless wholly 
dependent on the employee. "Child", "grandchild", "brother", 
and "sister" include only persons who are under eighteen 
years of age, and also persons who, though eighteen years of 
age or over, are wholly dependent upon the deceased employee 
and incapable of self-support by reason of mental or physical 
disability. 

(15) The term "parent" includes step-parents and parents 
by adoption, parents-in-law, and any person who for more than 
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three years prior to the death of the deceased employee stood in 
the place of a parent to him, if dependent on the injured employee. 
* * * : 

Sec. 903. Coverage. (a) Compensation shall be payable under 
this chapter in respect of disability or death of an employee eee 
if recovery for the disability or death through workmen's compensation 
proceedings may not validly be provided by State law. 

* ae * 

Sec. 904. Liability for compensation. (a) Every employer 
shall be liable for and shall secure the payment to his employees of 
the compensation payable under sections 907, 908, and 909 of this 
chapter. * * * | 

(b) Compensation shall be payable irrespective of fault as a 
cause for the injury. : 

5 * * 

Sec. 905. Exclusiveness of liability. The liability of an em- 
ployer prescribed in section 904 of this chapter shall be exclusive and 
in place of all other liability of such employer to the employee, his 
legal representative, husband or wife, parents, dependents, next of 
kin, and anyone otherwise entitled to recover damages from such em- 
ployer at law or in admiralty on account of such injury or death, ex- 
cept that if an employer fails to secure payment of compensation as 
required by this chapter, an injured employee, or hig legal representa- 
tive in case death results from the injury, may elect to claim compen- 
sation under this chapter, or to maintain an action at law or in admir- 
alty for damages on account of such injury or death. In such action the 
defendant may not plead as a defense that the injury was caused by the 
negligence of a fellow servant, nor that the employee assumed the 
risk of his employment, nor that the injury was due to the contributory 
negligence of the employee. (Mar. 4, 1927, c. 509, sec. 5, 44 Stat. 
1426.) | 
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Sec. 906. Time for commencement of compensation. (a) No 
compensation shall be allowed for the first seven days of the disability , 
except the benefits provided for in section 907 of this chapter: 
Provided, however, That in case the injury results in disability 
of more than forty-nine days, the compensation shall be allowed from 
the date of the disability. 

* ok * 

Sec. 914. Payment of compensation. (a) Compensation under 
this chapter shall be paid periodically, promptly, and directly to the 
person entitled thereto, without an award, except where liability to pay 
compensation is controverted by the employer. 

aK * * 

Sec. 933. Compensation for injuries where third persons are 
liable. (a) If on account of a disability or death for which compensa- 
tion is payable under this chapter the person entitled to such compensation 
determines that some person other than the employer is liable in dam- 

- ages, he may elect, by giving notice to the deputy commissioner in such 
manner as the Secretary may provide, to receive such compensation or 
to recover damages against such third person. 

(b) Acceptance of such compensation under an award in a com- 
pensation order filed by the deputy commissioner shall operate as an 
assignment to the employer of all right of the person entitled to compen- 
sation to recover damages against such third person. 
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SUMMARY OF ARGUMENT 


1. The Court below erred in dismissing the complaint since 
the action filed by the plaintiff below was not in the same category as 
the cases relied upon by the defendant in its motion for dismissal, 
and the Court in upholding the dismissal plea of the defendant 
incorrectly applied and misinterpreted Section 905 of Title 33 of the 
U.S. Code (The Longshoremen's and Harbor Workers’ Act) upon which 
the defendant relied for his prayer of dismissal. | 


2. The Court erred in not ruling on the Plaintiff's contention 
that she had an independent right of action against her husband's 
employer for damages and injuries suffered to and by her, despite the 
fact that in settlement of a prior case against a third party sued by 
her husband, she joined in the release against the third party, although 
she was not a plaintiff or a party to that original third party action. 
The Court's error was in not ruling that she did not lose her right of 
action by signing that release. 


ARGUMENT 


I. | 
THE COURT BELOW ERRED IN DISMISSING THE COMPLAINT 
SINCE THE ACTION FILED BY THE PLAINTIFF BELOW WAS 
NOT IN THE SAME CATEGORY AS THE CASES RELIED UPON 
BY THE DEFENDANT IN ITS MOTION FOR DISMISSAL, AND 
THE COURT IN UPHOLDING THE DISMISSAL PLEA OF THE 
DEFENDANT INCORRECTLY APPLIED AND MISINTERPRETED 
SECTION 905 OF TITLE 33 OF THE U.S. CODE (THE LONG- 
SHOREMEN'S AND HARBOR WORKERS! ACT) UPON WHICH 
THE-DEFENDANT-RELIED FOR ITS PRAYER OF Diesen. 


In Maryland Casualty Co. v. Lawson, C.C.A. Fla. 1940, 
110 F. 2d 269, the Court said: 
"Under this chapter, compensation is a ‘property 
right’ generally to be used in support of dependent 
claimants, and someone authorized by law to col- 
lect and expend it is contemplated." 
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Your appellant therefore poses the question that if compensation 
is a "property right" and the person authorized by law to collect and 
expend it--and in this instance, Alex Hilton, the appellant's husband, - 
decides--because of undue and improper pressure placed upon him by 
his employer's insurance carrier before he could receive the benefits 
automatically due him under other sections of the Act--to renounce his 
claim, his "property right" under the same law and proceed against a 
third party who was also responsible for his disabilities--is that 
renunciation a bar to his wife's property right--her right to sue and 


recover for injuries and damages in her own name? 
The appellant thinks not. 


The United States Court of Appeals for the District of Columbia 
Circuit apparently agreed with the appellant's theory because in Lans- 
burgh and Bro., Inc. v. Clark, 75 App. D.C. 339, 127 F. 2d 331, 340, 


341, its opinion read thusly: 


'In the prosecution of these special and separate and independent 
rights, there is no privity, and a judgment against one is not a bar to 
an action by the other. The principle which sustains the rule is that 
neither of the parties nor the causes are the same. There is no privity 
in blood, representation, estate, or law. The right of the wife to bring 


and control her own action is subject legally to no interference on the 
part of the husband. He is not a necessary party to her suit. Her judg- 
ment is her sole property. Conversely, the husband derives no title to 
his claim from or through his wife. She can neither control or release 


it. His judgment is his sole property." (citing Erikson v. Buckley, 
230 Mass. 467, 120 N.E. 126 at page 341 of the Lansburgh case-footnote 


3.) The emphasis is supplied by the present appellant. 
Continuing, the court stated, 


"At common law, the two causes of actions could not have been 
joined. That they now may be, does not change the result. The causes 
remain as separate and distinct as if commenced separately. Rule 20 
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(FRCP), neither has, nor was ever intended to have any effect on the 
substantive rights of the parties, and itself states that judgment may be 
given for one or more of the plaintiffs according to their respective 
rights to relief. Obviously, therefore, it is simply a procedural rule, 
the sole purpose of which is to remove the procedural obstacles of the 


common law. nd i 


In the Hitaffer v. Argonne case, 87 App. D.C. 57, 183 F. 2d 811, 
cert. denied 340 U. S. 852 (1950), this Court noted: 


"We are committed to the rule in negligence 
cases that where a natural and continual sequence, 
unbroken by any intervening cause, an injury is 
caused or produced, which, but for the negligent 
act would not have occurred, the wrongdoer will 
be liable. And it makes no difference whether or 
not that particular result was forseeable." 


As to Mrs. Hilton's right to bring this suit against the defendant, 
we again refer to the language of the Court in the Hitaffer case, supra. 


On page 62 of the decision, the Court notes: 


"* * * There can be no doubt that the expressed 
view of this Court is that the husband and wife 
have equal rights in the marriage relation which 
will receive equal protection under the law. That 
these rights existed prior to the passage of the 


| 
Married Woman's Act cannot be doubted. * * * 


It is not for us, at this late date under the modern 
concepts of marital relations : deny the wife 
legal protection of that right." 


1 Rule 20 of the FRCP reads in part: - The federal rule regarding per- 

missive joinders of parties is simply a procedural rule, the sole purpose 
of which is to remove the procedural obstacle of the common law, and it does 
not have any effect on the substantive rights of the parties. ‘eed 20, 28 USCA 
following sec. 723 c.) 


2 Married Woman's Act, D.C. Code, 1940 and 1951 ed as ) panended reads 

in part: - Sec. 30-208: - "Married women shall have the power to***gue 
separately***for torts committed against them, as fully as af ned were 
unmarried. * * *." 
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In Dodge v. Rush, 1906, 28 App. D.C. 149, 151, 152, 8 Ann Cas 671, 
this Court ruled that 


"A separate action for a tort (by the wife) is main- 
tainable (by her) in the District of Columbia." 


In the Dodge case, supra, the Court cited Bennett v. Bennett, 
| 116 NYS 584, 590, LRA 553, 23 N.E. 17, and Wolf v. Frank, 92 Md. 138, 
143, 52 LRA 102, 48 Atl. 132, stating: 


"The underlying ground of the common law rule of 
discrimination between the husband and wife in 
respect to these rights, namely the incapacity of 
the wife to maintain a separate action for tort, has 
been swept away by modern legislation that has so 
generally relieved the wife of the ordinary dis- 
abilities of coverture." 


The Court continued further in its opinion, stating 


"This is the first time a suit of this character has 
been before this court. There has been but little, 

if any, difference of opinion as to the right of a 
husband to sue for what is termed "the loss of 
consortium," that is, the loss of the wife's society, 
affection and assistance, and when anyone * * * * 
deprives him of his conjugal rights, he is liable to 
respond in damages. * * * In countries and states 
where the common law has prevailed, members of 
the bench and bar have been accustomed in the 

past to consider the rights and liabilities of married 
women as they existed under the rules, and although 
statutes have been passed from time to time enlarg- 
ing their rights and increasing their liabilities, they 
have, in many jurisdictions, including our own, been 
for the most part kept strictly within the lines fixed 
by legislative enactment. The tendency of modern 
legislation has been to greatly increase their powers 
and in many states of this country such rights are 
conferred and such liabilities imposed on them as 
will possibly and probably furnish Courts difficult 
problems to solve in determining who is head of the 





house. But whatever their legal rights have been in : 
the past, they have, as a rule, surpassed their hus- s 
bands in their capacity and appreciate and enjoy 
domestic happiness. 
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‘When then, the marital rights of a woman are 
unlawfully invaded so as to cause the "loss of con- 
sortium" why should she not be entitled to have the 
wrong done her redressed by the law, as her hus- 
band would be, under such circumstances? If 

entitled to it, refusal to grant such redress can 

only be excused, if at all, on the ground that, by 
reason of her peculiar status as a married woman 

no remedy had been or could be provided her. * * *." 


Your appellant asks this Honorable Court to note that the above 
decision is one handed down by a Maryland Court, and since the Married 
Woman's Act is now law in the District of Columbia and has been law 
prior to the enactment of Sec. 905 of Title 33 (The Workmen's Com- 
pensation Act), and that from time to time this Court has made special 
note that Maryland law carries a tremendous amount of weight in this 
jurisdiction, how can one reconcile the fact that under Sec. 905 of the 
Act, the appellee wants this Court to rule contrary to law as laid down 
in the D.C. Code, Title 30-Sec. 208? (The Married Woman's Act) 


In the Wolf v. Frank case, supra, the Court quoted from Foot v. 
Card, 58 Conn. 1, 


"Whatever inequalities of right to property may 
result from the marriage contract, husband and 
wife are equal in rights in one respect, namely, 
each owes to the other the fullest measure of 
conjugal affection and society; the husband to the 
wife all that the wife owes to him. Upon the 
principle this right in the wife is equally valuable 
to her, as property, as if that of the husband to 
him * * * The law will permit no one to recover 
or obtain redress for wrong, except by its instru- 
mentality, and it will furnish a mode of obtaining 
adequate redress for every wrong. This rule, 
lying at the foundation of all law, is more potent 
than, and it takes precedence of, the reason that 
the wife is in this regard without the pale of the 
law, because of her inferiority;* * *Wherever 
there is a valuable right and an injury to it, with 
consequent damage, the obligation is on the law 
to devise and enforce such form and mode of 
redress as will make the complete reparation. 

* * *In a case of this kind the wife can ask for 
damages by and for herself; the law cannot make 
a4 | 


s 
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redress otherwise than to her solely, apart from 
other, especially apart from her husband." 


In concluding its opinion, the Court in this (Wolf) case, states: 


"And the conclusion is reached that of legal 
necessity, the damages for the injuries must be 
to her solely, and the suit therefore could be 


maintained in her own name at common law." 


What else, therefore, must Mrs. Hilton do to convince this Court 
_ that her suit is well taken and that Sec. 905 does not affect her rights 

, in an action against someone who has committed a tort against her 
personally, despite appellee's contention that Mrs. Hilton is barred 
because her husband was employed by the appellee ? 


In the Hitaffer case, supra, on page 66 of the opinion, this Court 


said: 


"Moreover, it would be contrary to reason to 
hold that the Act cuts off independent rights of 
third parties when the whole structure demon- 
strates that it is designed to compensate injured 
employees or persons suing in employee's right 
on account of employment connected disability 
or death." 


Appellant is sure that all of the cases relied upon by the appellee 
will indicate that the Courts have ruled that the wife or anyone having 
the right to receive the benefits of the compensation laws, will be 
barred from any action for recovery of injuries or damages where 
compensation was offered or accepted or claimed or awarded, but in 
the instant case now before this Honorable Court, such are not the 
facts. 





Mrs. Hilton, the appellant herein, pleaded in the Court below for 
permission to have her case heard on its merits since she alleged that 
her husband was never offered compensation, in fact was refused com- 
pensation and that he did not receive one cent of compensation from 
either his employer or its insurance carrier; and because he was 
advised that such a condition would continue until he made his election 
under the Act, he decided that since he was also warned that he would 
not be allowed to appoint a lawyer of his own choice if he elected to 
accept compensation pendente lite at the same time that he would file 


suit against the third party, he refused to be forced into such a position 
and went ahead with his suit against the third party and before the trial 
date, agreed to a settlement with said third party. Mrs. Hilton, the 
appellant here, was not a party plaintiff to her husband's suit against 
the third party, but did join in the release as to the third party only. 


Appellant prays this Honorable Court not to ever lose sight of the 
fact that never during her husband's disability was he ever offered 
compensation despite the claim he filed and the refusal on the part of 
his employer to honor said claim was based on the improper demands 
made upon him before they would agree to obey the law. 


We assume that section 905 of the Act was enacted into law for 
the exclusiveness of remedies for both the employer and employee or 
anyone claiming under that employee because of the relationship 
between the employer and employee and for the very special purpose 
that an employer who has complied with the law would be protected 
against being forced to pay twice for the same injury or death. 


But when a wife is personally injured as a result of her husband's 
employer's negligence--aside from the consortium alone--and where 
her husband, still alive, has never received, or was offered or awarded 
any benefits under the act, how can the appellee insist that Sec. 905 of 
the Act applies and that it is an effective bar to the wife’ s action for 
damages and injuries ea her ? 


x 4 a 
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The appellee loses sight from the very start that it failed to 
protect Alex Hilton's rights under the Act. It was the appellee's duty to 
follow the letter of the law as prescribed under Sec. 907 of the Act 
which reads: 


Sec. 907. Medical Services and supplies. 


(a) The employer shall furnish such medical, surgical, 
and other attendance or treatment, nurse and hospital serv- 
ice, medicine, crutches, and apparatus for such period as 
the nature of the injury or the process of recovery may 
require. If the employer fails to provide same, after 
request by the injured employee, such injured employee 
may do so at the expense of the employer. 


(d) The liability of an employer for medical treatment 
as provided in this section shall not be effected by the fact 
that his employee was injured through the fault or negli- 
gence of a third party, not in the same employ, unless and 
until notice of election to sue has been given as required 
by Sec. 933 (a) of this title or suit has been brought against 
such third party without the giving of such notice. The 
employer shall, however, have a cause of action against 
such third party to recover any amounts paid by him for 
such medical treatment in like manner as provided in 
Sec. 933 (b) of this title. 
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The facts in Alex Hilton's case are listed in C.A. 5240-53 and 


are part of the record in the United States District Court for the District 
of Columbia. 


He was injured in June of 1953, on the job, and sustained severe 
and permanent injuries and as a result incurred many doctor and 
hospital bills as well as expenses for special devices such as casts and 
braces. His employer refused to pay for these expenses and demanded 
that he give up his right to choose his own lawyer to prosecute his 
claim against the third party before he would be paid or before his 
bills would be honored, and that he indicate that his employer would 


| be subrogated to his rights as far as the medical expenses were con- 
_ cerned. 
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He was willing to note the subrogation but insisted that his own 
attorney prosecute the third party claim. Thereupon, he was left to his 
own method of recovery and to this day has never been offered the 
reimbursement for what he was forced to pay out in medical bills, 
although Sec. 907 specifically spells out what his employer" s duties 
were under the law. 
i 
Under Sec. 904 of the Act part (b) states positively: 
"Compensation shall be payable irrespective of 
fault as a cause for the injury." 


Where in the record of 5240-53 or in the instant case can the 
employer-appellee show this Court that it complied with either Secs. 
904 or 907 of the Act? 


Not only has the appellee failed to comply with the Act but now 
has the effrontery to flaunt its irregularities further by asking this 
Court to be a party to its demands that Mrs. Hilton be deprived of her 
rights to sue under the Married Woman's Act and not be allowed her 
day in Court as well as seeking to cover up its shortcomings by stating, 
‘righteously’ that the employer's right is exclusive when it comes to 
demands for recovery against it. | 


If the employer's right is exclusive--what did it do to be able to 
be covered by that exclusive right? 3 


Did 1500 Mass. Ave., Inc., the employer of Alex Hilton, pay one 
cent towards his hospital or doctor bills ? | 
No! 


Did 1500 Mass. Ave., Inc., the defendant and appellee here pay 
any expenses connected with this injury as it was nerie ined to under the 
Act? 


No! 
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Did appellee intervene in the Kissinger case (the third party 
action) and ask to be allowed to pay the bills it was required to do under 
the Act and then demand contribution from the third party? 


No! 


Then why should the employer now be allowed to plead the pro- 
tection of the Exclusiveness of Remedy provision of the Act when it did 
- nothing to merit same, and most important of all--why should Mrs. 

- Hilton be made to suffer because of appellee's theory of barring her 


right because the appellee happened to be Mr. Hilton's employer ? 


Appellee, to this day, has remained mute when it comes to making 
any excuse or explaining the reason for failure to comply with the Act, 
and it is a good time now, we think, for this Honorable Court to inquire 
about this silence on one side and the demands on the other side, before 
it even allows appellee to proceed on any theory of relief or contention 
that Mrs. Hilton should not be allowed to prosecute her claim. 


i In a very recent case, Acuff v. Schmit, (Iowa) 78 N.W. 2nd 480, 
a most important observation was made by the Court when it ruled that 


"Some Courts deny relief on the ground that to 
allow the wife to recover would be to allow double 
recovery for the same wrong. These courts concede 
the right of the husband to recover (cases cited.). To 
so hold, is to say that the wife has no right of con- 
sortium, or, granting such right, it is the property of 
the husband. If we are to so hold, we must ignore our 
statutes granting the wife the rights of unmarried 
women and our prior decisions that consortium is a 
valuable property right when due to the husband and 
must be so regarded when due the wife. There is 
certainly no logic to the contentions that because the 
husband may recover for wrongs done here, where 
they arise out of the same incident, is to allow double 
recovery. 


"Some of the cited authorities hold that the 
alleged loss to the wife is too remote and yet recog- 
nize the right of the husband to recover where the 
wife has been incapacitated (citing cases). The in- 
consistency of the statement is self-apparent. 
Furthermore, it can in effect, be called, or being in 
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effect a statement as to causation, it is not in 
harmony with our own decisions (citing cases). 


"While we recognize the almost total lack of 
precedent for allowing appellant's cause of action, 
we deem precedent worthy and to be worthy of 
support only when it can stand the scrutiny of logic 
and sound reasoning in the light of present day 
standards and ideals. We think the logic and 
reasoning advanced in the Hitaffer case is sound. 
That the reasoning and logic advanced in and by 
the great weight of authority denying relief is not. 
We think the modern concept of a married woman's 
status and rights is well stated in Follansbee v. 
Benzenberg, 122 Cal App 2d 446, 265 P 2d 18 83, 
189, 42 ALR 2d 832, et seq. There the court ruled 
that: 

'* * * The legal status of the wife has 

changed. Her legal personality is no | 

longer merged in that of her husband. 

A husband has no longer any domination 

over the separate property of his wife. 

A wife may sue in her own name without 

joining the husband in the suit. Generally, 

a husband and wife, in marriage relations, 

equal rights which should receive equal 

: protection of the law. When the reason 
| for the rule ceases, so should the rule." 


Your appellant subscribes to that type of reasoning and prays 
this Honorable Court to do likewise. 


Again we repeat,....if Mr. Hilton had been afforded the protection 
of the Act by being offered compensation without any strings attached 
to the offer, or if he had accepted compensation or had been awarded 
compensation by the Commissioner, Mrs. Hilton might have hesitated 
in bringing this suit in light of this Court's position as stated in the 
Smithers v. Colescase, supra. But under the facts presented in Mrs. 
Hilton's case, she maintains her rights are being violated if she is not 
allowed to have her case heard on its ‘merits without the appellee being 
allowed to inject Sec. 905 of the Act as a defense, in any respect. 


In the Smithers v. Coles case, supra, on page 4 of the printed 
opinion of this Court, the Court stated: 
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"Assuming, arguendo, the wife has a separate 

cause of action for loss of consortium, correspond- 

ing to the separate right of the husband in that 

respect, the question presented by this appeal is 

whether 33 USC Sec. 905 (Section 5 of the Act) bars 

the right of the wife to maintain a separate action : 
in the circumstances presented by this record." 


This Court stated positively,..... "* * * The question presented 3 
| by this appeal is whether 33 USC Sec. 905 (Section 5 of the Act) bars 


: 
the right of the wife to maintain a separate action in the circumstances | 
presented by this record.” 

This record, referring to the record in Smithers v. Coles case, | 
supra, indicated that compensation was awarded and accepted by the | 
husband, and on that theory, his wife was barred from any further f 


recovery. 


Under the circumstances, we will not quarrel with the Court in 

_ arriving at that decision, but we maintain that the set of circumstances 

presented by the record in Mrs. Hilton's case now before the Court, is 

_ not the same and therefore, since her husband received no compensation 

nor was he ever freely offered the protection due him under the Act, that 

her right to maintain a separate suit should not be barred by Sec. 905 of 
the Act. 


On page 10 of the same opinion, this Court ruled that 


"* * *a]) the rights of "husband and wife’ are 
merged into the exclusive remedy provided by 
the Act and are barred by a recovery under the 
Act." 


But your appellant here queries,----what if the husband has not been 
offered the protection under the Act and has received no benefits under 
the Act, and the facts and circumstances indicate that the employer 
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violated, and flagrantly so, the provisions of the Act, is the employee's 
wife to be deprived of her separate property rights and the right to have 
her day in Court ? | 


Without any attempt to be presumptuous, but only relying on other 
cases that have been ruled upon, your appellant prays this Honorable 
Court to take into consideration the following decisions pertaining to 
this type of action that the appellee demands that this Court take against 
Mrs. Hilton's attempt to recover for a personal wrong done unto her. 


In Kobilkin v. Pillsbury, CCA Calif. 1939, 103 F. 2d, 667, affirmed 
60 S. Ct. 465, 309 U.S. 619, 84 L. Ed 983, rehearing denied 60 S. Ct. 584, 
309 U.S. 694, 84 L. Ed 1035, the Court stated that 


"In construing this chapter, neither the deputy 
commissioner nor the courts have power to 
legislate." 





In Voris v. S. Erkel, Texas 1953, 74S. Ct. 88, 346 U.S. 328, 98 
L. Ed 5, and in Feeney v. Willard, D.C. 1955, 129 F. Supp. 414, the 
opinion of the Court was that : 
"This chapter must be liberally construed in 
conformance with its purpose and in a way which 


avoids harsh and incongruous results." 


In Luckenbach SS Co. v. Norton, CCA Pa. 1939, 106 Fed. 2d, 137, 
the Court stated: | 


"A narrowly technical and impractical construc- 
tion of this chapter is not favored." 7 


| 
1 
| 


Nowhere does Sec. 905 of the Act indicate that if an employee has 
not received compensation or if he was not awarded compensation that 
his wife's rights are to be extinguished as against his employer, if said 
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employer was responsible for injuries suffered by the wife as a result 


of acts of negligence committed against her husband by the employer, 
and against her personally by the same employer. If the Court construes 
the Act differently, under the set of facts presented by Mrs. Hilton, and 

_ different to be sure from the facts in the Smithers v. Coles case, supra, 
then it becomes, in the opinion of your appellant, an act beyond the scope 
of the authority of the Court....an act intended by the Court which invades 
the province of Congress which has the sole authority to legislate. 


To interpret the Act.....Yes. That is the Court's duty, but to legislate 
- No. To do anything else, as the lower Court did in this case, 
we believe was improper and incorrect and Mrs. Hilton's case should be 


remanded for a trial on its merits. 


In Travelers Ins. Co. v. Branham, CCA Va. 1943, 136 F. 2d 873, 
_ the Court stated 


"Congress in enactment of this chapter intended 
to exercise to the fullest extent all power and 
jurisdiction it possessed over the subject matter." 


Your appellant maintains that all the power and jurisdiction 
‘Congress possessed was what was put into the Act and the administration 
_ of same, but prays this Court to rule that no interpretation can be 
written into the Act under the present and instant facts, which would 
deprive innocent parties, not subject to the Act, of their inalienable 
rights. To do this to Mrs. Hilton, under the circumstances, is something 
| this Court should seriously consider before accepting appellee's theory 
- in this case. 
In Atkinson-Jones Const. Co. v. Henderson, D.C. La. 1949, 85 F. 
- Supp. 146, the Court ruled 


"This chapter is primarily concerned with 
substance and empty formalities cannot change 
the substantial rights of the parties." 
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All Mrs. Hilton is asking is that her substantial rights in this 
case be protected and that Sec. 905 not be considered because of its 
inapplicability under the facts. 


In Cully v. Willard, DCNY 1956, 146 F. Supp. 421, the opinion of 
the Court was that 


"Claim for relief under the Chapter is purely 
statutory and hence claimant must bring him- 
self within the province of this chapter." 


Where, your appellant prays, can the appellee show this Court 
that Alex Hilton ever was put into a position where he brought himself 
within the province of the Chapter, since it has been already proven that 
the employer refused to allow him to be covered, and where in the 
instant case did Mrs. Hilton make any claim under the Act ?° 


The defendant, out of necessity must answer,..."Nowhere." 


To bring Alex Hilton under the Act, he must have had some 
benefits offered or accepted, and if the employer refused or failed in 
its duties under the Act, why should it now be afforded any protection 
claimed by it? 


In Bruner v. Brooklyn Eastern District Terminal, DCNY 1942, 
46 F. Supp. 302, the Court ruled 


"When this chapter applies, the a 8 
remedy under this chapter is exclusive." 


Your appellant, proceeding under that theory, contends that since 
1500 Mass. Ave., Inc. did nothing for Alex Hilton to come under the 
chapter's protection it now seeks to.use for its own shortcomings, it 
should not be afforded that protection the law iit under proper 
circumstances. 
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If 1500 Mass. Ave., Inc. had offered to pay the bills incurred by 
Alex Hilton as a result of the accident and Hilton refused to let them do 
so, Mrs. Hilton's position today would be weak. 


If 1500 Mass. Ave., Inc. had asked the Court below for permission 
to intervene in the third party suit, noting that under the Act it was 
obliged to pay Alex Hilton's bills and further asked that under the right 
of subrogation that the third party be nrade to contribute what it had to 
pay out for Alex Hilton, Mrs. Hilton's case would be weaker, indeed. 


But the facts are different. 


Hilton asked them, and under the Act he didn't have to, to pay his 
‘medical bills and other bills connected with his injury. They refused 
and ignored his requests and told him they would follow this line until 
he knuckled under to their demands. 


What else was he supposed to do? 


The appellee chose to take the easy way out. It could afford to 
wait it out and it did....until the time for election under Section 933 of 
the Act almost barred Hilton from his right to recover from the third 
party. Hilton was forced to take the bull by the horns and go ahead and 
plan to fight his battle out alone. He did and as noted previously was 
_able to consummate a settlement, but had to pay all of his bills out of 
that settlement, a duty 1500 Mass. Avenue, Inc. was obliged to perform 
under the Act, without losing its right to contribution or subrogation, in 
_ any event. 


Now, that same employer, dares to ask this Court's protection 


from Mrs. Hilton's claim against them. 


What has the appellee done to deserve this protection? 


ty 
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Nowhere in the record can the appellee show this Court that it 
obeyed the provisions of Sections 901, 902, 903, 904, 907 and 914 
of the Act. Yet it claims it is entitled to the protection of Sec. 905. 


If Alex Hilton was offered or was paid or was awarded any com- 
pensation as a result of his accident, Mrs. Hilton would have been 
advised by counsel that under this Court's interpretation of Sec. 905 of 
the Act, her chances of recovery would be weak, especially by reason 
of this Court's rulings in the Smithers v. Coles case and the Reid v. 
Cramer Vollmerhausen case, 101 App. D.C. 358, 249 F. Od 113. 


In the last mentioned case, the per curiam decision read: 


"The record conclusively establishes that appellant's 
husband received and accepted the statutory compen- 
sation for the injuries sustained and appellant is 
therefore barred from a recovery for loss of con- 
sortium." | 


For its authority, this Court cites the Smithers v. Coles case. 





If this Court maintains that because the husband received and 

' accepted the statutory compensation for the injuries sustained the wife 
is barred from recovery for loss of consortium, does it not follow that 
if the husband did not receive and accept the statutory compensation for 
_ the injuries suffered, that his wife is not barred from a recovery for 
loss of consortium, and that Sec. 905 is not in point and cannot be relied 
upon by the appellee as a basis of its plea for protection under the Act ? 


To your appellant it is apparent that a proper interpretation of 
Section 905 would mean that while the employee is alive, any dealings 

: with regard to compensation or benefits thereunder would be a matter 

between the employer and employee, exclusively. And that in the event 

_ the employee died as a result of the injuries suffered, the dealings after 

that would be between the employer and "his legal representative, 

husband or wife, parents, dependents, next of kin or anyone otherwise 

entitled to recover damages from such employer at law or in admiralty 

- on account of such injury or death..."'---exclusively. 


Is it not a fact that when an employee is injured and does not die 
as a result of that injury that the compensation hearings, checks, etc., 
_ in fact, everything remains as a matter between the employee and the 
employer or his carrier---exclusively ? 


And is it not a further fact that the only time the legal represent- 
ative or the husband or wife or parents or dependents or next of kin or 
any other one entitled to recover damages or receive the award under 
- compensation come into the picture is only when the employee is dead? 


Does the appellee want this Court to rule that the employer or 
its insurance carrier has a right to deal with the legal representative 
of the employee or the husband or wife or parents or dependents or 
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next of kin or other persons entitled to recover for the injuries 
suffered, while the employee is alive, knowing full well that in the first 
place a legal representative does not come into being until a person is 
dead ? 


Does the appellee want this Court to rule that the employer or its 
carrier is allowed to deal with the husband of a female employee or vice 
versa, or the parents of that employee, or any dependent or next of kin, 
while the employee is alive ? 


Appellant maintains that sucha ruling would be erroneous and not 
in accordance with the intention of Congress when Sec. 905 was enacted 
into law. ! 


To the appellant's way of thinking, the liability is exclusive with 
the employer and employee while the employee is alive 
exclusive with the employer and any of the enumerated persons after 
the employee is dead. Any other interpretation, your appellant contends, 
would be wrong. | 


And finally, if the employee has not received or been offered or 
awarded any compensation for his injuries, Sec. 905 of the Act does not 
apply when a wife sues in her own right for injuries and damages 
suffered unto her by reason of her husband's employer's negligence 
committed not only to her husband but to her too. : 


I. 


THE QUESTION IS WHETHER A WIFE IS BARRED FROM FILING 
AN INDEPENDENT SUIT AGAINST HER HUSBAND'S EMPLOYER TO 
RECOVER FOR DAMAGES AND INJURIES SUFFERED BY HER PERSON- 
ALLY, IF IN A PRIOR SUIT, SHE JOINED IN THE RELEASE WHEN 
THE CASE WAS SETTLED, BUT WHERE SHE WAS NOT A PARTY TO 
THAT SUIT AS A PLAINTIFF OR OTHERWISE : 


This point was propounded by your appellant in full at the very out- 


set of this brief when the decision in Lansburgh am] Bro. -, Inc. v. Clark, 
75 App. D.C. 339, was cited. 
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The Court there stated that 
"* * * Her judgment is her sole property. Con- 
versely, the husband derives no title to his claim 
from or through his wife. She can neither control 
or release it. His judgment is his sole property. 


** * 1 


Thus, it is the contention of your appellant that by signing her 
name to the release as far as the third party action was concerned, was 
nothing but an informal acknowledgment that she would not take any 
further action against the third party. Nowhere did such a signing cause 
her to relinquish any of her personal rights against 1500 Mass. Ave., 
Inc., the appellee herein. 


In conclusion, your appellant Marie Hilton prays this Honorable 
Court to rule against the appellee 1500 Mass. Ave., Inc. and decide that 


Sec. 905 of the Act is inapplicable under the circumstances spelled out 
in the record and that the appellant is not barred from an action for 
damages and injuries suffered by her as against the appellee, and that 
this Honorable Court further rule that this cause be remanded to the 
lower Court with orders to hear the case on its merits and allow a jury 
to decide if the appellant is entitled to recover under the facts it will 
hear. 


Respectfully submitted, 


I, WILLIAM STEMPIL 
1117 Washington Building 
Washington 4, D.C. 


Counsel for Appellant 
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APPENDIX FOR APPELLANT 


[ Filed April 7, 1955] 


MARIE HILTON 
* me * 
Plaintiff, 


vs. 


Civil Action No. 1573-55 


1500 Massachusetts Avenue, Inc. 
* * cs 


Defendant 
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* x * He 


COMPLAINT FOR DAMAGES, LOSS OF CONSORTIUM, 
LOSS OF COMPANIONSHIP AND IMPOTENCY OF 
HUSBAND, ALEXANDER HILTON, JR. 

COMES NOW THE PLAINTIFF, Marie Hilton, by and through her 
attorney, I. William Stempil and prays this Honorable Court to grant 
her a judgment against the Defendant Corporation, 1500 Massachusetts 
Avenue, Inc. in the sum of $100,000.00 plus the costs of this action on 
the grounds of the Defendant Corporation failing to provide a safe place 
of employment, namely an unmarked and unguarded parking ramp, lack- 
ing proper safeguards, for her husband while he was employed as a 
garage and parking attendant at 1500 Massachusetts Avenue, N. W. 

The plaintiff brings this action before this Honorable Court be- 
cause the amount involved is in excess of Three thousand and no/100 

($3 ,000.00) Dollars exclusive of costs. | 

The Plaintiff bases her action on the following facts: 

On August 4, 1953, between the hours of 11 p.m. and midnight 
while her husband was on duty at 1500 Massachusetts Avenue, N.W. in 
his capacity as a garage and parking attendant, a paying customer, 
named Fred M. Kissinger brought his car into or onto the property of 
the defendant for the purpose of parking said automobile while visiting 
a tenant. : 

The parker, Mr. Kissinger, not being warned or ever advised 
by the management how to park his car, left it in such a position that 


} 
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the front wheels hung over the ramp going down to the garage which is 
located underneath the building. . 

Plaintiff's husband, having returned from parking a car in the 
- underground garage, started to get into Mr. Kissinger's car, but never 
did so, because the moment he opened the left hand front door and got 
_ one foot in the car, the brake released itself or the weight of the front 
- part of the car plus Alexander's added weight threw the car into for- 
ward motion and started to drag Hilton down the ramp and throwing him 
against the pillars supporting the building thus not allowing him a chance 
to let go of the car which he at first attempted to stop in order that it 
not do damage to the other cars down at the end of the ramp. Before 
the Kissinger car came to rest against several cars at the bottom of 
the ramp, Hilton was thrown under the rear wheels of the Kissinger car 
and as a result sustained severe and permanent injuries as well as 
_ causing a pre-existing mental condition which had been well on the way 
_ to being cured to flare up and said condition still continues to the date 
of the filing of this suit and has become aggravated to a degree where 
the happiness and continued success of her, the plaintiff's marriage, 
is in jeopardy. 

As a result of this negligence on the part of the defendant to take 
_ the proper precautions to afford Alexander Hilton with a safe place to 
- work from and to maintain proper safety measures for his protection, 
the Plaintiff deems them responsible for the injuries, pain and suffering 
sustained by her husband, which has caused her tremendous anguish as 
well as physical pain and suffering as well as mental pain and suffering 
all caused by Defendant's negligence. 

The Plaintiff, because of her husband's inability to support her 
and three minor children, one an infant less than two months old at the 
time of the accident, had to return to work prematurely as a clerk at 
the Marine Corps Headquarters, although she had been advised by her 
doctors not to do so. Asa result, the plaintiff has been in and out of 
Georgetown Hospital on several occasions and has been treated by no 
less than eleven (11) doctors. 
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The Plaintiff has been denied the companionship and happiness 
associated with marriage through the inability of her husband to have 
proper or any sexual relations with her since the accident and is pre- 
pared to testify that this condition did not exist prior to the accident. 
Plaintiff also maintains that if this condition continues, her nerves will 
go from bad to worse and will not be able to continue living with her 
husband and will be forced to take drastic steps to correct this important 
phase of her life. ! 

Plaintiff further charges that because the burden of supporting 
herself, her husband and the three infants, and the inability to meet all 
of the bills that came due for shelter, clothing and food, her work 
suffered to the extent that she is in imminent danger of losing her posi- 
tion and is prepared to prove this statement. All of this causing her 
untold anguish and inability to perform her work properly to her own 
detriment and her family. 

Plaintiff's husband did not receive any compensation from his 
employer nor did theemployer offer to pay any medical expenses con- 
nected with her husband's injuries which have to date amounted to a 
figure in excess of $2,000.00 and are still going on even unto this date. 

Plaintiff calls to the attention of this Honorable Court that on 
April 7, 1955 her husband was to undergo an operation to correct a 
phase of the injury caused by the accident, namely an operation on his 
foot which was injured at the time of the accident. The operation is to 
take place at George Washington University Hospital, Washington, 

D. C. and the employer has not offered to pay the expense of same, nor 
any compensation since the date of the accident to date although he is 
aware that the Plaintiff's husband has been unemployed since August 4, 
1953 to date and even if he recovers will not be able to resume his 
duties for a long time and then only at a job which he will have to learn 
from the bottom up. | 

For all of the above reasons, the Plaintiff prays this Honorable 
Court to grant her the judgment requested in the sum of $100,000.00 
plus the costs of this action zens for such other ener as the Court 
deems proper. 
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Plaintiff prays the Court to allow a Jury to hear this matter. 


/s/ I. William Stempil 
Counsel for Plaintiff 
1701 Sixteenth Street, N. W. 
Washington 9, D.C. 

DUpont 7-1000 ext. 140 


[Filed April 3, 1955] 


ANSWER TO COMPLAINT FOR DAMAGES, 
LOSS OF CONSORTIUM 


Now comes the defendant corporation, by its counsel, and for 
answer to the complaint in the above-captioned cause, says: 
FIRST DEFENSE: 

Plaintiff's Complaint does not state a cause of action upon which 
relief may be granted. 
SECOND DEFENSE: 

Defendant denies each and every allegation of negligence alleged 
in said Complaint and avers that such injuries and damages as the 
husband of plaintiff may have sustained resulted from his own negligence 
and contributory negligence. 

Defendant further denies that plaintiff was injured and damaged 
as alleged. 

THIRD DEFENSE: 
| This defendant is advised and believes, and therefore avers, that 
_ plaintiff has compromised and settled her claim for loss of consortium, 
etc. by release against Frederick M. Kissinger. 
_ WELCH, DAILY & WELCH 


By: /s/ H. M. Welch 
Attorneys for defendant 
1511 K St., N.W. 


[ Filed Nov. 7, 1957] 5 : 
MOTION TO DISMISS UNDER RULE 12B, 6, FIRST DEFENSE IN AN- 
SWER TO COMPLAINT AND IN THE ALTERNATIVE MOTION FOR 
SUMMARY JUDGMENT, RULE 56 FEDERAL RULES OF CIVIL 
PROCEDURE 


Now comes the defendant, 1500 Massachusetts didi Inc., 2 
corporation, by its counsel and moves the Court to dismiss plaintiff's 
complaint and action and in the alternative for summary judgment 
against plaintiff in favor of defendant for the reasons stated in defendant's 
attached memoranda of Points and Authorities and for such other reason 
as may appear upon the presentation and argument of this motion. 

WELCH, DAILY & WELCH 
By /s/ H. M. Welch 


* * * | 
Attorneys for Defendant 
Leave to file granted | 


Nov. 7, 1957, McGarraghy, J 


* * *x 


[ Filed Dec. 10, 1957] ) 
ORDER | | 

This cause having come before the Court for hearing on defendant's 
motion to dismiss under Rule 12 B or in the alternative for motion for 
Summary Judgment in favor of defendant under Rule 56, Federal Rules of 
Civil Procedure, Briefs having been submitted, and said motion having 
been orally argued by counsel for both defendant and plaintiff, and the 
Court having determined that there is no genuine issue as to any material 
fact and that the defendant is entitled to a judgment as a matter of law, it 
is by this Court this 10th day of December, 1957, __ 

ORDERED, that the defendant's motion should be sustained and 
summary judgment is hereby granted against the plataait in favor of 
defendant, dismissing the complaint. 


/s/ Alexander Holtzoft 
JUDGE 


i 
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[ Filed Jan. 9, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 9th day of January, 1958, that Marie 
Hilton hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
10th day of December, 1957 in favor of 1500 Mass. Ave., N.W., Inc., 
against said Marie Hilton. 


/s/ 1. Wm. Stempil 
Attorney for Plaintiff 


1117 Warner Bldg. 
501-13th St., N.W. 
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QUESTIONS PRESENTED 


May'a person who has received consideration for sign- 
ing an unconditional release of one tortfeasor sue another 
person who may have been jointly or severally responsible. 


May an employee avoid the effect on his spouse’s suit 
for consortium of the exclusivity clause of the District of 
Columbia Workmen’s Compensation Act by the simple 
expedient of rejecting, the compensation, and thereby 
change the nature of the employer’s liability. 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


This case is an action for loss of consortium by the 
Appellant against her husband’s employer for an injury 
which occurred during the course of the husband’s em- 
ployment. Appellant’s husband elected not to receive com- | 
pensation an n_action against a third party 
deemed to be responsible for_the injuries.” Appellanta 
ere apiseacanitighinigere 
first joined in this suit (CA 5240-53) to recover for loss 
of consortium but her part of the action was withdrawn. 
Prior to trial of this suit against the third party a settle- 
ment was reached and appellant joined in signing the 
release which is unconditional on its face. Appellant then 
filed this action which the District Court dismissed as 
barred by the provisions of the Workmen’s Compensation 
Act. 
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STATUTE INVOLVED 


33 U. S. C. A. § 905 


Section 905. Eaclusiveness of liability. The liability of an 
employer prescribed in section 904 of this title shall be ex- 
clusive and in place of all other liability of such employer to 
the employee his legal representative, husband or wife, par- 
ents, dependents, next of kin, and anyone otherwise en- 
titled to recover damages from such employer at law or in 
admiralty on account of such injury or death, except that 
if an employer fails to secure payment of compensation as 
required by this chapter, an injured employee, or his legal 
representative in case death results from the injury, may 
elect to claim compensation under this chapter, or to main- 
tain an action at law or in admiralty for damages on 
account of such injury or death. In such action the de- 
fendant may not plead as a defense that the injury was 
caused by the negligence of a fellow servant, nor that the 
employee assumed the risk of his employment, nor that 
the injury was due to the contributory negligence of the 
employee. (Mar. 4, 1927, c. 509, sec. 5, 44 Stat. 1426.) 


SUMMARY OF ARGUMENT 


Mrs. Hilton, the appellant herein, signed an uncondi- 
tional release of the third party, C. A. 5240-53. This re- 
lease recites a satisfaction of the injuries arising out of 
the injuries sustained by Mr. Hilton on August 4, 1953. 
This release is a complete bar to any further recovery 
because the law will not allow a double recovery. 


In any event, Mrs. Hilton’s suit is barred by 33 U.S. 
C. A. 905 and by this Court’s pronouncement of the clear 
meaning and intent of that statute in Smither v. Coles 
(1957) 100 App. D. C. 68 which was that an employer’s 
hhability for an injury to an employee was delineated by 
the Workmen’s Compensation Act, and this is so whether 
the employee elects to receive compensation or not. 


he 


41 


ie 
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ARGUMENT 


Acceptance of consideration in return for an uncondi- 
tional release to a tortfeassor constitutes a bar to an 
action against any other person who may be severally 
or jointly liable. 


The law is clear that a full recovery by way of settle- 
ment and release bars further recovery against any other 
person who may be jointly or severally responsible for 
the particular tort. McKenna v. Austin (1943) 77 App. 
D. C. 228. In C. A. 5240-53 the appellant and her husband 
sued a third person, Frederick M. Kissinger. Appellant’s 
name was withdrawn from the suit and subsequently a 
settlement and release for $14,400.00, unconditional in 
nature, was signed by both appellant and her husband. 
This settlement constitutes a complete satisfaction of the 
injuries of Appellant and her husband. 


The liability of an employer on injuries to his em- 
ployees in the scope of their employment is limited 
to the compensation provided by the District of 
Columbia Workmen’s Compensation Act. 


This case resolves itself down to the question of whether 
an employee may expand an employer’s liability by volun- 
tarily rejecting the compensation secured to him by his 
employer as provided by the District of Columbia Work- 
men’s Compensation Act. §36-501 D. C. Code 1951. In 
Smither and Company, Inc. v. Coles (1957) 100 App. D. C. 
68 this Court decided that 33 U.S. C. A. 905 was intended 
to provide an employee with a sure compensation regard- 
less of the fault of the employer and in return the em- 
ployer’s liability was fixed in a way which in time could 
be actuarially measured. Appellant herein, however, as- 
serts that Smzther supra does not apply because in 
Smither the employee had accepted compensation and in 
the present case the employee rejected compensation and 
elected to sue a third party. Appellant seems to reason that 
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the wife’s suit for consortium in the Smither case was re- 
jected because recovery had already been had from the 
employer. This reasoning overlooks the fact that the 
statute is compulsory in its coverage and that 33 U. S. 
C. A. 905 speaks in the terms of limiting the lability of 
the employer not the employee’s recovery. In other 
words, as stated in Smither supra the Act comes into 
operation when there is an injury within 1f53 

onty when the compensation contemplated by the Aet-is— 
‘accepted—In the Smither case at p. 73 the Court quoted 
from Swan v. F. W. Woolworth Co., (1927), 129 Mise. 500, 
222 N.Y.S. 111 which case was interpreting the same sort 
of exclusivity clause as § 905. 


The Act in plain and unambiguous language pro- 
vides that a husband may not recover for the loss of 
his wife’s services, when she is injured in the course 
of her employment and becomes entitled to compensa- 
tion (emphasis supplied). 

In the present case the injury to the husband was cov- 
ered by the Compensation Act and the Appellee had 
secured the payment of Compensation to its employees as 
required by 33 U. S. C. A. $932. Appellant’s husband 
elected under 33 U. S. C. A. § 933 not to accept the com- 
pensation he was entitled to but rather sought redress 
against a third party and was successful. Appellant now 
seeks to change the liability of the emplover from securing 
compensation to its injured employees to liability for loss 
of consortium. This strikes at the very heart and founda- 
tion of these Compensation Acts as pointed out in 
Smither supra, p. 70. 


The history of the development of statutes, such as 
this, creating a compensable right independent of the 
employer’s negligence and notwithstanding an em- 
ployee’s contributory negligence, recalls that the key- 
stone was the exclusiveness of the remedy. This con- 
cept emerged from a balancing of the sacrifices and 
gains of both employees and employers, in which the 
former relinguished whatever rights they had at 
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common law in exchange for a sure recovery under 
the compensation statutes, while the employers on 
their part, in accepting a definite and exclusive liabil- 
ity, assumed an added cost of operation which in time 
could be actuarially measured and accurately pre- 
dicted; incident to this both parties realized a saving 
in the form of reduced hazards and costs of litigation. 
As stated by Mr. Justice Brandeis in Bradford Elec- 
tric Co. v. Clapper, 1932, 286 U.S. 145, 159, 52 S.Ct. 
o71, 576, 76 L. Ed. 1026, the purpose of these laws 
was to provide “not only for employees a remedy 
which is both expeditious and independent of proof 
of fault, but also for employers a liability which is 
limited and determinative.” Thus, anything that tends 
to erode the exclusiveness of either the liability or the 
recovery strikes at the very foundation of statutory 
schemes of this kind, now universally accepted and 
acknowledged. 

Appellee abided by its duties imposed by the Act in that 
it secured to Appellant’s husband payment of compensa- 
tion which was available to him immediately upon his 
election to receive such benefits. To say now that Appel- 
lant can impose an additional liability will frustrate the 
basic concept of the Act, and to say that the employee can 
avoid the statutory scheme by refusing to receive com- 
pensation and thereby avoid for his spouse the decision in 
Smither supra would also strike at the basic concept of a 
sure recovery for a certain liability. 


Two other Circuits have dealt with similar problems as 
here presented and have refused to recognize anv right of 
action. | Ugderwood v. United States, (CCA 10 1953) 207 
F 2d 862;/ZTxol v. United States, (CCA 9 1954) 218 F 2d 


12. Both of these cases dealt with suits brought under the 
Federal Tort Claims Act 28 U. S. C. A. § 2671 et seq. and 
the defense was that the exclusivity clause of the Federal 
Employees Compensation Act 5 U. 8. C. A. 757 (b) pre- 
eluded such suits. The exclusivity clause of the Federal 
Employees Compensation Act is couched in the same 
words as the District of Columbia Workmen’s Compensa- 
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tion statute in that the statute limits the liability of the 
United States to the Compensation provided by the Act. 


In the Underwood case supra the plaintiff brought suit 
for loss of his wife’s consortium. The Court framed the 
issue to be whether a plaintiff could sue on an independent 
common law right under the Tort Claims Act for losses 
suffered by virtue of an injury to a spouse covered by the 
Federal Employees Compensation Act, when under the 
circumstances, the Compensation Act would pay nothing 
to the plaintiff and the spouse was dead. The court dis- 
cussed Hitaffer v. Argonne, 87 App. D.C. 57 and then 
said: 

With all deference to the cogent reasoning of that 
great court, we must agree with our trial court that 
the language of the Act is too clear for doubt. While 
there are no other federal cases directly construing 
the application of the Act to a remediless claimant 
under the Tort Claims Act, comparable provisions of 
state workmen compensation acts have been uniformly 
construed to specifically bar an independent common 
law suit for loss of consortium. Halder v. Elms Hotel 
Co., 338 Mo. 857, 92 S.W. 2d 620, 104 A.L.R. 339; 
Napier v. Martin, Tenn. Sup., 250 S.W. 2d 35; 
Bevis v. Armco Steel Corp., 156 Ohio St. 295, 102 
N.E. 2d 444; Guse v. A.O. Smith Corp., 206 Wis. 403, 
51 N.W. 2d 24; Danek v. Hommer, 14 N.J. Super. ra. 
607, 82 A 2d 659 Affirmed 9 N.J. 56, 87 A. 2d 5. 


In the Thol case supra the Federal Employees Act 
limited the plaintiff to $400.00 for funeral expenses and 
still the Court found the statute too clear to permit an 
action under the Tort Claims Act. And, as pointed out in 
Smither supra, the only way an independent suit could be 
brought against an employer was if the employer ex- 
panded his own liability by contractual relations. 


In the present case the appellant was not deprived of a 
remedy, but in fact at one time was a co-plaintiff in her 
husband’s suit against the third party and jointed in 
releasing the third party. Further there is no question of 
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expanded liability because of contractual relations. The 
only thing the appellant can find to avoid the effect of 
Smither is that in the present case her husband refused 
compensation and sought his remedy against the third 
person responsible for his injuries and from whom he 
received satisfaction. This is a distinction without a 
difference. 


CONCLUSION 


It is respectfully submitted that the foundation of the 
Workmen’s Compensation Act is the assurance of com- 
pensation regardless of fault or contributory negligence 
in exchange for the employer’s liability being fixed and 
actuarially measurable and the Act cannot be voided by 
simply refusing to accept the Compensation secured by the 
employer. 


Respectfully submitted, 


H. Mason WE.LcH 

J. Harry WELCH 

J. JOSEPH Barse 

ARTHUR V. BUTLER 

Water J. Murpry, JR. 
Investment Building 
Attorneys for Appellee 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,365 


Appellant, 


FIFTEEN HUNDRED MASS. AVE., INCORPORATED, 
Appellee. 


PETITION FOR REHEARING EN BANC FROM DECISION OF 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PETITION FOR REHEARING EN BANC 


Comes now the appellant, by and through her counsel, and moves 
this Honorable acourt to permit a rehearing before the Court en banc. 


In reaching a decision as noted in the opinion of this Court dated October 


23, 1958, concluding that a wife cannot maintain a suit against her hus- 
band's employer for loss of services resulting from an injury to her hus- 
band which occurred in the course of her husband's employment, the 


panel has overlooked a most important facet of the case, namely: 
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That the suit was also for personal injuries suffered by the appel- 
lant as a direct result of the injuries caused her husband and due complete- 
ly -- as to her personal injuries --outside of the loss of services and/or 
consortium-- to the employer's negligence. Those injuries were enu- 


merated in the complaint filed by the appellant. 


Mrs. Hilton's injuries, outside of loss of consortium and services 
included severe and permanent injuries caused to her body, physically, 
as brought out in oral argument before this Honorable Court at the time 
of the hearing of this case. Certain female disorders were diagnosed 
and treated by Georgetown University Hospital doctors who advised the 
appellant that same were aggravated by the premature return to work 
after giving birth to the child just before her husband's accident. 


Because of her ill health, her inability to work properly under the 
strained circumstances of trying to be in two places at one time, at home 
and at the office, her work suffered to such a degree that she was official- 
ly advised that her job was in jeopardy unless her attendance improved. 
The fact is, eventually, not soon thereafter, she was separated from the 


service. (The official files of the Navy Department will confirm this.) 


Therefore, for this Court to conclude that the appellant is not en- 
titled to recover for loss of services, without considering the other 


elements surrounding the case, we believe, was an oversight and should 


: Page 2 of index to appellant's brief-part of complaint: 

"As a result of this negligence on the part of the defendant to take 
proper precautions to afford Alexander Hilton with a safe place to work from and 
to maintain proper safety measures for his protection, the Plaintiff deems them 
responsible for the injuries, pain and suffering sustained by her husband, which 
has caused her tremendous anguish as well as physical pain and suffering as well 
as mental pain and suffering all. caused by the Defendant's negligence. 

The Plaintiff, because of her husband's inability to support her and 
three minor children, on an infant less than two months old at the time of the 
accident, had to return to work prematurely as a clerk at the Marine Corps head- 
quarters, although she had been advised not to do so. Asa result, the plaintiff 
has been in and out of Georgetown Hospital on several occasions and has been 
treated by no less than eleven (11) doctors. 
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be corrected in the form of remanding this action to the United States 
District Court for proper action, i.e. - allow a full hearing on the 


merits and then permit a jury to decide the facts. 


Now, as to the Court's decision which states: 


". . . To allow recovery by the wife, under the 
circumstances of this case, would extend that 
liability contrary to the plain provisions of the 
Act. Cf. Smithers v. Cole, 100 U.S. App. D.C. 
68, 242 F.2d 220 (1957); Underwood v. United 
States, 207 F.2d 862 (10th Cir. 1953). We agree 
with the District Court that appellant has no 

right to maintain her action against the employer." 


We maintain that the end conclusion is not in harmony with basic pre- 


cepts of what we believe is good law. 


This Court in rendering its decision in the Reid v. Cramer 
Vollmerhausen case, 101 App. D.C. 358, 249 F.2d 113, stated: 


"The record conclusively establishes that appel- 
lant's husband received and accepted the statutory 
compensation for injuries sustained and appellant 
is therefore barred from a recovery ofor loss of 
consortium." 

For its authority in arriving at this decision, the Court cited the 


Smithers v. Cole case. 


If Alex Hilton was offered or was paid or was awarded any 
compensation as a result of his accident, the appellant's standing here 
in this Court would be very weak indeed, in light of Smithers v. Cole 
and Reid v. Cramer Vollmerhausen decisions, but when the record is 
completely void of any defense on the part of the appellee that Alex 
Hilton was ever offered or paid or awarded any compensation, how can 
the Court's interpretation of Sec. 905 of the Act be applicable ? 


If this Court maintains that because the husband received and 
accepted the statutory compensation for the injuries sustained the wife 
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is barred from recovery for loss of consortium, does it not follow that 


if the husband did not receive and accept the statutory compensation for 
the injuries suffered, that his wife is not barred from a recovery for 


‘loss of consortium, and that Sec. 905 is not in point and cannot be relied 


upon by the appellee as a basis of its plea for protection under the Act? 


To your appellant it is apparent that a proper interpretation of 
Section 905 would mean that while the employee is alive, any dealings 
with regard to compensation or benefits thereunder would be a matter 
between the employer and employee, exclusively. And that in the event 
the employee died as a result of the injuries suffered, the dealings after 
that would be between the employer and "his legal representative, 
husband or wife, parents, dependents, next of kin or anyone otherwise 
entitled to recover damages from such employer at law or in admiralty 


on account of such injury or death... "'---exclusively. 


Is it not a fact that when an employee is injured and does not die 
as a result of that injury that the compensation hearings, checks, etc., 
in fact, everything remains as a matter between the employee and the 


employer or his carrier---exclusively? 


And is it not a further fact that the only time the legal represent- 
ative or the husband or wife or parents or dependents or next of kin or 
any other one entitled to recover damages or receive the award under 


compensation come into the picture is only when the employee is dead? 


Does the appellee want this Court to rule that the employer or 
its insurance carrier has a right to deal with the legal representative 
of the employee or the husband or wife or parents or dependents or next 
of kin or other persons entitled to recover for the injuries suffered, 
while the employee is alive, knowing full well that in the first place a 


legal representative does not come into being until a person is dead? 
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Does the appellee want this Court to rule that the employer or its 
carrier is allowed to deal with the husband of a female employee or vice 
versa, or the parents of that employee, or any dependent or next of kin, 
while the employee is alive? 


Appellant maintains that such a ruling would be erroneous and not 
in accordance with the intention of Congress when Sec. 905 was enacted 
into law. 


To the appellant's way of thinking, the liability is exclusive with 
the employer and employee while the employee is alive...... and 


exclusive with the employer and any of the enumerated persons after 
the employee is dead. Any other interpretation, your appellant contends, 
would be wrong. 


And finally, if the employee has not received or been offered or 
awarded any compensation for his injuries, Sec.905 of the Act does not 


apply when a wife sues in her own right for injuries and damages 
suffered unto her by reason of her husband's employer's negligence 
committed not only to her husband but to her too. 


In a very recent case, Acuff v. Schmit, (Iowa) 78 N. W. 2nd 480, 
a most important observation was made by the Court when it ruled that: 


"Some Courts deny relief on the ground that to 
allow the wife to recover would be to allow double 
recovery for the same wrong. These courts con- 
cede the right of the husband to recover (cases 
cited). To so hold, is to say that the wife has no 
right of consortium, or, granting such right, it is 
the property of the husband. If we are to so hold, 
we must ignore our statutes granting the wife the 
rights of unmarried women and our prior decisions 
that consortium is a valuable property right when 
due to the husband and must be so regarded when 
due the wife. There is certainly no logic to the 
contentions that because the husband may recover 
for wrongs done here, where they arise out of the 
same incident, is to allow double recovery. 
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"Some of the cited authorities hold that the 
alleged loss to the wife is too remote and yet re- 
cognize the right of the husband to recover where 
the wife has been incapacitated (citing cases). The 
inconsistency of the statement is self-apparent. 
Furthermore, it can in effect, be called, or being 
in effect a statement as to causation, it is not in 
harmony with our own decisions (citing cases). 


"While we recognize the almost total lack of 
precedent for allowing appellant's cause of action, 
we deem precedent worthy and to be worthy of 
support only when it can stand the scrutiny of logic 
and sound reasoning in the light of present day 
standards and ideals. We think the logic and 
reasoning advanced in the Hitaffer case is sound. 
That the reasoning and logic advanced in and by 
the great weight of authority denying relief is not. 
We think the modern concept of a married woman's 
status and rights is well stated in Follansbee v. 
Benzenberg, 122 Cal App 2d 446, 265 P 2d 183, 
189, 42 ALR 2d 832, et seq. There the court 
ruled that: 


'* * * The legal status of the wife has 
changed. Her legal personality is no 
longer merged in that of her husband. 


A husband has no longer any domination 
over the separate property of his wife. 


A wife may sue in her own name without 
joining the husband in the suit. Generally, 


. a husband and wife, in marriage relations, 
equal rights which should receive equal 
protection of the law. When the reason 


for the rule ceases, so should the rule.'" 


Your appellant subscribes to that type of reasoning and prays this 
Honorable Court to do likewise. 


Again we repeat,....if Mr. Hilton had been afforded the protection 
of the Act by being offered compensation without any strings attached 
to the offer, or if he had accepted compensation or had been awarded 
compensation by the Commissioner, Mrs. Hilton might have hesitated 
in bringing this suit in light of this Court's position as stated in the 
Smithers v. Cole case, supra. But under the facts presented in Mrs. 
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Hilton's case, she maintains her rights are being violated if she is not 
allowed to have her case heard on its merits without the appellee being 


allowed to inject Sec. 905 of the Act as a defense, in any respect. 


In the Smithers v. Cole case, supra, on page 4 of the printed 


opinion of this Court, the Court stated: 


"Assuming, arguendo, the wife has a separate 
cause of action for loss of consortium, corre- 
sponding to the separate right of the husband in 
that respect, the question presented by this ap- 
peal is whether 33 USC Sec. 905 (Section 5 of the 
Act) bars the right of the wife to maintain a 
separate action in the circumstances presented 
by this record." 


This Court stated positively,....."* * * The question presented 


by this appeal is whether 33 USC Sec. 905 (Section 5 of the Act) bars 
the right of the wife to maintain a separate action in the circumstances 
presented by this record." 

This record, referring to the recordin Smithers v. Coles case, 
Supra, indicated that compensation was awarded and accepted by the 
husband, and on that theory, his wife was barred from any further 


recovery. 


Under the circumstances, we will not quarrel with the Court in 
arriving at that decision, but we maintain that the set of circumstances 


presented by the record in Mrs. Hilton's case now before the Court, is 


not the same and therefore, since her husband received no compensation 
nor was he ever freely offered the protection due him under the Act, that 
her right to maintain a separate suit should not be barred by Sec.905 of 
the Act. 


On page 10 of the same opinion, this Court ruled that 


"* * * all the rights of 'husband and wife’ are 
merged into the exclusive remedy provided by 
the Act and are barred by a recovery under the 
Act." 
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But your appellant here queries, ----what if the husband has not been 
offered the protection under the Act and has received no benefits under 
the Act, and the facts and circumstances indicate that the employer 
violated, and flagrantly so, the provisions of the Act, is the employee's 
wife to be deprived of her separate property rights and the right to have 
her day in Court? 


Without any attempt to be presumptuous, but only relying on other 
cases that have been ruled upon, your appellant prays this Honorable 
Court to take into consideration the following decisions pertaining to 
this type of action that the appellee demands that this Court take against 
Mrs. Hilton's attempt to recover for a personal wrong done unto her. 


In Kobilkin v. Pillsbury, CCA Calif.1939, 103 F.2d, 667, affirmed 
60 S. Ct. 465, 309 U.S. 619, 84 L. Ed 983, rehearing denied 60S. Ct. 584, 
309 U.S. 694, 84 L. Ed. 1035, the Court stated that 


"In construing this chapter, neither the deputy 
commissioner nor the courts have power to 
legislate." 


InVoris v. S.Erkel, Texas 1953, 74S. Ct. 88, 346 U.S. 328, 98 
L. Ed 5, and in Feeney v. Willard, D.C.1955, 129 F.Supp. 414, the 
opinion of the Court was that 


"This chapter must be liberally construed in 
conformance with its purpose and in a way 
which avoids harsh and incongruous results." 
In Luckenbach SS Co. v. Norton, CCA Pa.1939, 106 Fed. 2d, 137, 
the Court stated: 


"A narrowly technical and impractical construc- 
tion of this chapter is not favored." 
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Nowhere does Sec.905 of the Act indicate that if an employee has 
not received compensation or if he was not awarded compensation that 
his wife's rights are to be extinguished as against his employer, if said 
employer was responsible for injuries suffered by the wife as a result 
of acts of negligence committed against her husband by the employer, 
and against her personally by the same employer. If the Court construes 
the Act differently, under the set of facts presented by Mrs. Hilton, and 
different to be sure from the facts in the Smithers v. Coles case, supra, 
then it becomes, in the opinion of your appellant, an act beyond the scope 
of the authority of the Court....an act intended by the Court which invades 


the province of Congress which has the sole authority to legislate. 


To interpret the Act..... Yes. That is the Court's duty, but to 
legislate . . . No. To do anything else, as the lower Court did in this 
case, we believe was improper and incorrect and Mrs. Hilton's case 
should be remanded for a trial on its merits. 


In Travelers Ins. Co. v. Branham, CCA Va. 1943, 136 F. 2d 873, -;-. 

the Court stated 
"Congress in enactment of this chapter intended 
to exercise to the fullest extent all power and 
jurisdiction it possessed over the subject matter." 

Your appellant maintains that all the power and jurisdiction 
Congress possessed was what was put into the Act and the administration 
of same, but prays this Court to rule that no interpretation can be 
written into the Act under the present and instant facts, which would 
deprive innocent parties, not subject to the Act, of their inalienable 
rights. To do this to Mrs. Hilton, under the circumstances, is something 
this Court should seriously consider before accepting appellee's theory 
in this case. 


In Atkinson-Jones Const. Co. v. Henderson, D.C. La.1949, 85 F. 
Supp. 146, the Court ruled 


"This chapter is primarily concerned with 
substance and empty formalities cannot 
change the substantial rights of the parties." 
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All Mrs. Hilton is asking is that her substantial rights in this 
case be protected and that Sec. 905 not be considered because of its 
inapplicability under the facts. ‘ 


In Cully v. Willard, DCNY 1956, 146 F. Supp. 421, the opinion of. 
the Court was that 


"Claim for relief under the Chapter is purely 


statutory and hence claimant must bring him- 
self within the province of this chapter." 


Where, your appellant prays, can the appellee show this Court 
that Alex Hilton ever was put into a position where he brought himself 
within the province of the Chapter, since it has been already proven that 
the employer refused to allow him to be covered, and where in the 
instant case did Mrs. Hilton make any claim under the Act? 


The defendant, out of necessity must answer, ...''Nowhere." 


To bring Alex Hilton under the Act, he must have had some 
benefits offered or accepted, and if the employer refused or failed in 
its duties under the Act, why should it now be afforded any protection 
claimed by it? 


In Bruner v. Brooklyn Eastern District Terminal, DCNY 1942, 
46 F.Supp. 302, the Court ruled 


"When this chapter applies, the employee's 
remedy under this chapter is exclusive." 
Your appellant, proceeding under that theory, contends that since 
1500 Mass. Ave.,Inc. did nothing for Alex Hilton to come under the 
chapter's protection it now seeks to use for its own shortcomings, it 
should not be afforded that protection the law provides under proper 


circumstances. 
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If 1500 Mass. Ave., Inc. had offered to pay the bills incurred by 
Alex Hilton as a result of the accident and Hilton refused to let them do 
so, Mrs. Hilton's position today would be weak. 


If 1500 Mass. Ave., Inc. had asked the Court below for permission 
to intervene in the third party suit, noting that under the Act it was 
obliged to pay Alex Hilton's bills and further asked that under the right 
of subrogation that the third party be made to contribute what it had to 
pay out for Alex Hilton, Mrs. Hilton's case would be weaker, indeed. 


But the facts are different. 


Hilton asked them, and under the Act he didn't have to, to pay his 
medical bills and other bills connected with his injury. They refused 
and ignored his requests and told him they would follow this line until 
he knuckled under to their demands. 


What else was he supposed to do? 


The appellee chose to take the easy way out. It could afford to 
wait it out and it did....until the time for election under Section 933 ofz 
the Act almost barred Hilton from his right to recover from the third 
party. Hilton was forced to take the bull by the horns and go ahead and 
plan to fight his battle out alone. He did and as noted previously was 
able to consummate a settlement, but had to pay all of his bills out of 
that settlement, a duty 1500 Mass. Avenue, Inc. was obliged to perform 
under the Act, without losing its right to contribution or subrogation, in 


any event. 


Now, that same employer, dares to ask this Court's protection 


from Mrs. Hilton's claim against them. 


What has the appellee done to deserve this protection? 


In the Hitaffer v. Argonne case, 87 App.D.C.57, 183 F.2d 811, 
cert. denied 340 U.S. 852 (1950) - the Supreme Court chose to deny the 
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petition for a writ of certiorari filed by the appellee in that case,.... 
and when the same set of facts are presented in the Smithers v. Cole 
case, supra, to the Supreme Court in the form of a petition for a writ of 


certiorari, the Supreme Court denies this writ, too. 


That leaves a situation with a lot of misgivings in the minds of the 


students and practitioners of the law. 


Here is an opportunity for this Honorable Court to separate the 
ambiguities in the law and decide finally and firmly that under the cir- 
cumstances the facts in the Hilton case are completely different from 
the facts in both the Hitaffer and Smithers v. Cole cases and therefore 
must be treated as being outside Sec. 905 of the Act and that she is en- 


titled to maintain her suit in her own right for injuries suffered unto ner. 


CONCLUSION 


Wherefore, it is respectfully suggested that this Court's dis- 
cretion would appropriately be exercised in the interest of justice by 
an order of a rehearing en banc. 


Respectfully submitted, 


I. William Stempil 


804 Warner Building 
501-13 Street, N. W. 
Washington 4, D. C. 


Attorney for Appellant 


CERTIFICATE OF GOOD FAITH 
It is hereby certified that the foregoing petition is presented in 
good faith and not for delay. 


I. William Stempil 


Attorney for Appellant 








13 


F CERTIFICATE OF SERVICE 


I hereby certify that a copy of this petition for rehearing en banc 
has been mailed to H. Mason Welch, Esq. Attorney for Appellee at his 
address of record, the Investment Building, Washington, D. C. via 
US Mail, postage prepaid this 13th day of December, 1958. 


I. William Stempil 
Attorney for Appellant 





12 


petition for a writ of certiorari filed by the appellee in that case,.... 
and when the same set of facts are presented in the Smithers v. Cole 
case, supra, to the Supreme Court in the form of a petition for a writ of 


certiorari, the Supreme Court denies this writ, too. 


That leaves a situation with a lot of misgivings in the minds of the 


students and practitioners of the law. 


Here is an opportunity for this Honorable Court to separate the 
ambiguities in the law and decide finally and firmly that under the cir- 
cumstances the facts in the Hilton case are completely different from 
the facts in both the Hitaffer and Smithers v. Cole cases and therefore 
must be treated as being outside Sec. 905 of the Act and that she is en- 


titled to maintain her suit in her own right for injuries suffered unto her. 


CONCLUSION 


Wherefore, it is respectfully suggested that this Court's dis- 
cretion would appropriately be exercised in the interest of justice by 
an order of a rehearing en banc. 

Respectfully submitted, 


I. William Stempil 


804 Warner Building 
501-13 Street, N. W. 
Washington 4, D. C. 


Attorney for Appellant 


CERTIFICATE OF GOOD FAITH 
It is hereby certified that the foregoing petition is presented in 
good faith and not for delay. 


I. William Stempil 
Attorney for Appellant 





13 


, CERTIFICATE OF SERVICE 


I hereby certify that a copy of this petition for rehearing en banc 
has been mailed to H. Mason Welch, Esq. Attorney for Appellee at his 
address of record, the Investment Building, Washington, D. C. via 

» US Mail, postage prepaid this 13th day of December, 1958. 


I. William Stempil 
Attorney for Appellant 





